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Date: 20th December 2012 
 
Subject: Enforcement Case 11/00975/UTW1 and Planning Application 12/00501/FU – 
Appeals by Mr J Townsend against: Appeals by Mr J Townsend against: 

(i) an enforcement notice issued against the raising of ground levels to 
facilitate the erection of a detached house and associated works; and 

(i) an enforcement notice issued against the raising of ground levels to 
facilitate the erection of a detached house and associated works; and 

(ii) the refusal of planning permission for Variation of condition 2 (approved 
plans) of approval 09/03138/FU for minor material amendment relating to 
three 4 bedroom detached houses with integral garage to rear garden, at 10 
Elmete Avenue, Scholes, LS15 4BL 

(ii) the refusal of planning permission for Variation of condition 2 (approved 
plans) of approval 09/03138/FU for minor material amendment relating to 
three 4 bedroom detached houses with integral garage to rear garden, at 10 
Elmete Avenue, Scholes, LS15 4BL 

  
The appeal against the enforcement notice was dismissed and the planning appeal 
was allowed. 
The appeal against the enforcement notice was dismissed and the planning appeal 
was allowed. 
  
  

              
  
  

Specific Implications For:  
 
Equality and Diversity 
  
Community Cohesion 
 
Narrowing the Gap 

Electoral Wards Affected:  
 
Alwoodley 

 Ward Members consulted 
 (referred to in report)  
Yes 

RECOMMENDATION: RECOMMENDATION: 
Members are asked to note the following appeal decisions. Members are asked to note the following appeal decisions. 

 
1.0 BACKGROUND 
 
1.1 These appeals concerned a residential development of 3 houses th

planning permission on appeal (the 2010 planning permission). On
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11/06/ 011 of the 12/00501/FU application) is erroneously sited and is approximately 
300mm – 500mm closer to the existing garage at No. 4 Elmete Croft than the 
original plans subject to the Inspectors decision in 2010. 

 
1.2 A revised planning application was submitted to the council and this sought planning 

permission for the re-siting of the dwelling, the increase in levels and the 
amendment to the roof design of the house by changing from a house with gable 
ends to a hipped roof on both sides. In order to compensate for the hedge that has 
been removed, and which was supposed to be retained by planning condition, a 
replacement hedge in place of where the previous beech hedge was removed, 
adjacent to the boundary with Elmete Croft. 

 
1.3 The planning application was recommended for planning permission by officers but 

the Plans Panel of 17th May 2012 resolved not accept that recommendation and that 
planning permission should be refused for reasons relating to the impact of the 
dwelling on the amenities of neighbouring residents.  

 
1.4 The appellants also made an application for an award of costs against the council 

and all of these decisions are summarized in the following paragraphs. 
 
2.0 ISSUES IDENTIFIED BY THE INSPECTOR 
 
2.1 With regard to the enforcement appeal the Inspector concluded that the house as 

constructed was in breach of planning control and that the variations have had clear 
consequences for the neighbouring residents in terms of the physical presence of a 
gable elevation higher and closer than that approved. The Inspector considered that 
the additional height and proximity of the gable wall make it unduly overbearing 
when viewed from Nos. 4 & 5 Elmete Croft and must diminish the amount of daylight 
and sunlight by a measurable degree. The Inspector also considered that the 
boundary fence whilst ensuring a reasonable amount of privacy is itself harsh and 
visually dominant. With regard to concerns raised by residents about drainage the 
Inspector concluded that on completion it is likely that the site is to be adequately 
drained. 

 
2.2 For the reasons set out above the Inspector dismissed the appeal and upheld the 

enforcement notice. 
 
2.3 Turning to the planning appeal the Inspector set out that regard must be had in 

reaching a decision to the realistic fallback position of constructing plot 3 in 
accordance with the 2010 planning permission. 

 
2.4 The proposal was to modify the roof of house from a gable to a hip style. The sole 

issue is the impact on the living conditions of nos. 4 & 5 Elmete Croft. On this point 
the Inspector concluded: 

 
“…the lowering of the eaves height and the removal of the gable end as now 
proposed would, to my mind, result in an acceptable relationship. The new, hip roof 
design would result in far less masonry abutting the common boundary. It would 
appear far less imposing and would allow a noticeable increase the sunlight and 
daylight reaching no.4. 

 
2.5 Moving on to the issue of the boundary treatment the Inspector set out: 
 

“The boundary treatment remains of some concern in terms of the height of the 



fence and whether it can be adequately softened by landscaping. I am satisfied that 
it provides adequate privacy for the neighbouring residents, and would so do even if 
reduced to 1.5m in height as proposed. Whether the reinstatement of a beech 
hedge is practical, given the present ground conditions, remains in some doubt. 
However, I am satisfied that a scheme could be devised to introduce suitable 
ground conditions for planting.” 

 
2.6 Accordingly the Inspector allowed the appeal and granted planning permission. 
 
3.0 THE COSTS DECISION 
 
3.1 The appellant made an application for an award of costs against the council. The 

Inspector noted that costs may only be awarded against a party who has behaved 
unreasonably and thereby caused the party applying for costs to incur unnecessary 
expense in the appeal process. The Inspector noted that following negotiations 
between officers and the appellant that the application was recommended for 
permission. The Inspector set out that the Plans Panel were entitled to take a 
different view on the merits of the case but are required as part of any appeal to 
produce evidence to substantiate its decision. The council failed to do so in this 
case. The Inspector ordered that the council pay the appellants costs in respect of 
the planning appeal. 

 
 Comment: 
3.2 It should be noted that this situation rose through an administrative error. The officer 

dealing with the appeal did prepare an appeal statement setting out the council’s 
reasons and case for refusing planning permission. This was prepared within the 
appeal timeframe for the submission of evidence. However, due to a 
misunderstanding of the way the council administers such appeals the statement 
was not submitted in a timely manner. Consequently, in accordance with the appeal 
rules, the Planning Inspectorate returned the appeal statement to the council. 

   
4.0 IMPLICATIONS 
4.1 Within Planning Services there is a clear procedure in place for the submission of 

appeal statements and officers are aware of the need for them to be submitted 
within the timeframe set by the Planning Inspectorate. As a consequence of this 
case all officers have been reminded of internal processes in administrating an 
appeal and the need to abide by the appeal timetable.  

 
4.2 The attached plans show the house as originally proposed, as built and the 

development allowed on appeal. 
 
 Background Papers 
 Planning Application File 
 Inspector’s Decision Letter 
 













EAST PLANS PANEL
© Crown copyright and database rights 2011 Ordnance Survey 100019567 °SCALE : 1/1500

12/00501/FU




